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BY THE COW SSI ON:

On July 7, 2004, the Nebraska Public Service Conm ssion
(Commi ssion) opened the above-captioned docket, on its own
notion, to investigate the feasibility and propriety of the
regul ation of wireless carriers in Nebraska.

Consistent with Legislative Resolutions LR 264 and LR 309,
the Conmission solicited input regarding issues related to
Wi rel ess service including:

1. Billing practices of wireless carriers;

2. Advertising including, but not limted to special
pronotions, service contracts, and product
i nformati on;

3. Service quality of wireless carriers; and

4, | mpact of nunber portability by wireless carriers on
the need for regul ation.

Witten coments were received from several individuals,
representatives from nunicipalities, and from industry. The
Commi ssion also solicited comment during a series of public
neetings in Omaha, Lincoln, North Platte, MCook, Fremont, G and
| sl and, Norfol k, and Scottsbl uff.

A hearing on this mtter was held on Septenber 23, 2004.
All witten comments received from the public and industry, a
transcript of the public nmeetings, and an executive summary from
Conmi ssion staff with additional information were entered into
the record.

OPI NI ON AND FI NDI NGS

The Conmmi ssion currently receives conplaints from consumers
regarding wireless carriers and service, and attenpts to resolve
those conplaints with the carriers, although it has no statutory
authority to do so. The Conmi ssion began tracking consuner
conplaints related to wireless in the fiscal year 2001-2002.
The wireless conplaints received now nake up one-third (32.2
percent) of all conplaints received from both wreless and
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wireline custoners. The Conmi ssion considers this significant
in light of the fact that it lacks any statutory authority to
receive these conplaints. In addition, consuners are not

notified that they nmay contact the Commission regarding
conpl ai nts.

The conplaints received by the Commission nobst frequently

relate to billing, service, and custoner service. From July
2004, to Septenber 22, 2004, the Conm ssion |ogged 134 wirel ess
conpl ai nt's, including 68 regarding billing, 58 regarding

service, and 5 regardi ng custoner service.

These conplaints mrror the witten conments received and

testinony taken during public meetings in this docket. Many of
the comments describe multiple and overl apping issues, including
billing issues related to roamng charges, being enrolled for
incorrect plans, and being billed for dropped calls. Q hers
conpl ain of poor customer service and responses to questions and
concerns regarding billing issues and threats of being referred

to collection agencies.

Industry representatives have asserted that increased state
regulation would inpede the growh of the industry, stifle
i nnovation, and increase costs to consumers. They have further
comented that avenues to address consumer concerns are already

available through state attorneys general, the Federal
Conmmuni cat i ons Commi ssi on (FCQ), and exi sting consuner
protection |aws. However, the industry has not put forth

evi dence concerning the costs to consuners choosing to pursue
t hese avenues.

The Conmission finds that requiring consuners to seek
redress from the FCC or the Attorney GCeneral’s office for

individual billing or service agreenent disputes is overly
bur densone. Many consumers would likely choose to forgo taking
any action due to the costs, inconvenience, and conplexities

often associated with federal agencies. A state comm ssion with
the technical expertise and existing relationships with carriers
is also better equipped to nedi ate individual consuner disputes.

QO her states have already sought some regulatory control
with respect to wireless carriers. In January 2003, National
Associ ation of Regul at ory Uility Conmmi ssi oners ( NARUC)
conducted a state survey regarding the regulation of wreless
services.! O the 50 states surveyed, 35 responded. Fourt een
indicated that they had sone |evel of regulation. Connecti cut,
Hawaii, Vernont and California indicated that they regulated the
terms and conditions of wreless service. O her areas of

1 A copy of a summary of survey results is attached hereto as Exhibit A
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regulation included service quality, billing, and custoner
servi ce. The remaining states indicated no regul ation. NARUC
al so questioned the nature of the problens relating to wreless
tel ecommuni cations reported in the individual states. These
included service quality, billing, contract issues, nunber
pool i ng, t ower siting, mar ket i ng practi ces, term nating
conmpensation, dropped calls, E-911 issues, disregarding calling
practices, consuner conplaints, lack of response to conplaints,
custoner service, blocking cellular service, interconnection
agreenents, reciprocal conpensation, msquoted rates, and early
term nation fees.

No evidence was presented by industry during our hearing
that would indicate that the limted regulation inposed in sone
states has inpeded the growh of the industry or lead to
significant increased costs to consuners.

Based upon the above, the Comm ssion finds that the need to
provide an easily accessible forum for consumers to resolve
issues with their wireless carriers in a cost effective manner

justifies legislation authorizing limted regulatory authority
over wireless carriers in Nebraska. Any proposed |egislation
must fall wthin the scope of state authority to regulate

wireless carriers as set forth in the Tel ecommunications Act of
1996.

[No State or |ocal governnment  shall have any
authority to regulate the entry of or the rates
charged by any conmercial nobile service or any
private nobile service, except that this paragraph
shall not prohibit a State from regulating the other
terms and conditions of commercial nobile services.?

Industry representatives have stated that preenption of
state authority is broad, leaving little roomfor states to act.
However, courts have found that state law is not conpletely
preenmpted in cases involving recovery of late fee charges,?
billing | anguage related to and restitution of anbunts collected
for directory assistance 4 and |iquidated damages provisions for

247 U.S.C. 8§ 332(c)(3)(A.

3 Brown v. Washington/Baltinore Cellular, Inc. et al., 109 F.Supp.2d 421, 423
(D. Md. 2000).

4 Russell, et al. v. Sprint Corp., et al., 264 F.Supp.2d 955 (D.Kan. 2003)
hol di ng that class action suit seeking restitution, declaratory relief and
injunctive relief related to charges and billing for directory assistance
calls were not conmpletely preempted by § 332(c)(3)(A) and that renoval was
not required of said clains under the substantial federal question doctrine
as the clainms were based upon m srepresentation, a state claim



Application No. Pl-83 PAGE 4

early termnation of service agreenent.® “Congress did not
preenpt all clains that would influence rates, but only those
that involve the reasonableness or |awfulness of the rates
t hensel ves.” ©

Based upon the information received, the Conm ssion finds
that legislation which grants jurisdiction to the Conmission to
assist in the resolution of billing and service agreenent
di sputes between consuners and their wireless carriers would be
in the public interest.

Such legislation should allow a consuner an opportunity for
a hearing and provide the Commission with fining authority.
However, the |egislation should grant the Conmi ssion nore narrow
regulatory authority than that currently exercised with respect
to wireline carriers.

The Commission has a long history of resolving disputes
with carriers in a cooperative manner and does not seek to
abandon that practice. W recognize the industry's efforts to
cooperate with the Conmission in resolving consumer conplaints
informally. The Commission sinply seeks a vehicle by which it
may assist consumers in resolving disputes if an inpasse occurs
and to provide an independent body to resolve differences in a
less costly and tinme consunming nmanner than is currently
avail able. The legislation recommended herein seeks to validate
the Conmission’s current efforts to assist consumers wth
respect to the terns and conditions of their wrel ess service.

ORDER

IT IS THEREFORE ORDERED by the Nebraska Public Service Com
m ssion that Comm ssion staff draft proposed |egislation
consistent with this order for submssion to the Transportation
and Tel econmuni cations Conmittee’ s consideration.

IT IS FURTHER ORDERED that the proposed |egislation shall
provide the Commission with the authority to resolve disputes
between consuners and wireless carriers regarding billing and

> Esquivel, et al. v. Southwestern Bell Mbbile Systems, Inc., 920 F. Supp. 713,
716 (S.D. Tex. 1996) (Motion to remand class action to state court alleging
that the |iquidated danages provi sion governing early termnation of service
was punitive and invalid under Texas common |aw. Court granted the notion to
remand stating that the case was not clearly preenpted and “The congressi onal
history indicates that ‘terns and conditions’ was nmeant to include such
matters as customer billing informati on and practices and billing disputes, *
and ot her consunmer protection matters.’”)

6 Brown v. Washington/Baltinore Cellular, Inc. et al., 109 F.Supp.2d 421, 423
(D. Maryland 2000) finding that class actions by wireless subscribers seeking
to recover unlawful late fee charges were not preenpted by 8 332(c)(3)(A).
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service agreenents; provide both parties an opportunity for
hearing; provide the Comission with fining authority; and shall
be limted to the terms and conditions of wi rel ess service.

MADE AND ENTERED at Lincoln, Nebraska, this 13th day of
Cct ober, 2004.

NEBRASKA PUBLI C SERVI CE COW SSI ON

COWM SSI ONERS CONCURRI NG:
Vi ce Chairnan

ATTEST:

Executive Director



